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cUcUmber warS:

the law on tortious liability
for unsafe food
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cucumber

wars
The German STEC 104 outbreak has shown that the possibility of a small, well-managed food-producing
unit single-handedly triggering a deadly pan-European public health incident is not confined to the
imaginations of Hollywood scriptwriters. John McCarthy tickles his tastebuds

John McCarthy
is a partner with
McCarthy &
Co Solicitors,
Clonakilty, with
a particular interest
in the area of food
law
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which implements the Product Liability Directive
he recent German-based food(PLD) (Council Directive 85/374/EEC) and which
poisoning incident should draw
applies to all food products, including primary
attention to the laws pertaining
agricultural products that have not undergone initial
to tortious liability for unsafe
processing. When first introduced, section 1 of
food products. Although Spanish
the LDPA specifically excluded such unprocessed
cucumbers were initially and
agricultural products. However, the definition
incorrectly blamed for the outbreak, the source of
was subsequently amended to include them by the
the contamination was traced ultimately to a German
European Communities (Liability for Defective Products)
organic beansprout crop.
Regulations 2000 (SI no 401 of 2000) in compliance
In any consideration of the law of tortious liability
with Council Directive 99/34/EEC.
for unsafe food products, it would be remiss not
Section 4 of the LDPA provides
to make deferential reference to
that, to discharge the onus of proof,
May Donoghue who, on a Sunday
“Spanish
one must show “the damage, the
evening in August of 1928, suffered
defect and the causal relationship
from a bout of gastroenteritis and
cucumbers were
between the defect and damage”.
severe shock after having consumed
initially and
Of course, attaching liability for
a quantity of ginger beer poured
foodborne illness will often be
from an opaque bottle, which later
incorrectly blamed
extremely difficult for an injured
transpired to contain the remnants of
for the outbreak”
consumer, by virtue of the fact that
a semi-decomposed snail.
they will have ingested many different
While even the most dilettante
food items from a wide range of sources in any given
student of the law of torts will be aware that the
day, each of which could potentially have been the
ensuing case of Donoghue v Stevenson turned out
cause of the illness complained of. But if the injured
to become the bedrock upon which the modern
party can satisfy this causal test, section 2 assigns
jurisprudence of negligence has been developed,
responsibility without fault to the producer of the
there has also been considerable enhancement
defective product. This imposition of strict liability
of consumers’ rights by way of legislation in
is highly significant, as it deviates from the general
the meantime. One of the several consumer
law of negligence under which a defendant can escape
protection codes introduced as a consequence of
liability on the basis that they have not been guilty of
our membership of the European Union is the
any wrongful conduct, notwithstanding the plaintiff’s
Liability for Defective Products Act 1991 (LDPA),
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>>
Fast facts

> The law of tortious liability for unsafe food
products has been considerably enhanced
by European Union legislation
> To discharge the onus of proof, one must
show “the damage, the defect and the
causal relationship between the defect and
damage”
> If the injured party can satisfy this causal
test, section 2 of the Liability for Defective
Products Act 1991 (LDPA) assigns
responsibility without fault to the producer
of the defective product
> Showing a causative link can be very
difficult in many cases of foodborne illness
> Despite such an unyielding regime of
liability – where an absence of fault will
not free a food producer from blame –
there are measures that can be taken to
limit one’s exposure
> Section 6 of the LDPA does provide some
solace for a food producer, however, by
allowing for a number of defences
> As for the potential criminal sanctions,
there is a raft of regulations under which
the Food Safety Authority of Ireland can
seek to prosecute producers who supply
contaminated foodstuffs
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Beans means tortious liability

crossing of the causation hurdle.
Section 6 does provide some solace for
a food producer, however, by allowing for
a number of defences, two of the most
significant of which are (i) that if the producer
can show that they did not put the product
into circulation; or (ii) that the defect did not
exist at the time when the product was put
into circulation or that it came into being
afterwards, they will avoid liability.
A STEC too far
The recent eruption of the particularly
aggressive strain of Shiga toxin-producing E
coli O104:H4 (STEC O104) in Germany has
brought the cumulative number of probable
and confirmed STEC cases in the EU to
3,867 at the time of writing. In 762 of these
cases, the infection gave rise to the onset of
haemolytic uraemic syndrome (HUS), a rare
and severe kidney complication that destroys
red blood cells and can affect the central
nervous system.
According to media reports, the organic
farm in the village of Bienenbüttel in Lower

Saxony that was ultimately identified as the
source was well run and had very high hygiene
standards. While this will mean that it will
probably avoid criminal prosecution (due
to the regime of strict liability imposed by
Germany’s implementation of the PLD), it
will not be in a position to insulate itself from
claims for compensation on the basis that it
was not negligent in the manner in which it
generated its produce.
Showing a causative link can be very
difficult in many cases of foodborne illness.
For example, a report on campylobacter
infection that was recently issued by the
Food Safety Authority of Ireland (FSAI)
revealed that some 83% of Irish poultry flocks
presented for slaughter, and 98% of whole
birds at the end of the slaughter process, are
contaminated with campylobacter. With these
pandemic rates of infection, even if a plaintiff
could prove that they had suffered personal
injury as a consequence of being exposed to
campylobacter infection, they could well find
themselves running into serious evidentiary
difficulties if it could be shown that they

had ingested poultry foodstuffs from more
than one source in the period during which
consumption of the suspected product was
believed to have occurred, as the incubation
period before symptoms are observed can
be anywhere between one and ten days from
infection.
In the case of the STEC O104 outbreak,
however, it would appear that this version
of the pathogen is so rare that the causative
link is without controversy, notwithstanding
the fact that a compensation package of
eye-watering proportions is currently being
hammered out between the European
Commission and Spanish vegetable
producers by reason of a series of unverifiable
attributions along the way. (The impugned
cucumbers did contain serious VTEC
pathogens, but the DNA profiles of these
pathogens turned out to be different from the
outbreak strain.)
If the American experience is anything to go
by, it is probably only a matter of time before
this country experiences a significant outbreak
of verocytotoxigenic E coli O157:H7 (VTEC
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certainly be commercially fatal and could
O157), or other serotypes such as O26, O111
well result in criminal prosecution.
and O145. In a surveillance project involving
At the very least, food producers should be
raw milk suppliers throughout Ireland,
in a position to demonstrate due diligence in
carried out by the FSAI in 2005, numerous
the context of hygiene practices, particularly
E coli O157 isolates were detected, some of
in relation to all applicable HACCP systems.
which contained the VTEC toxin. As with
For their part, the regulatory authorities
the STEC strain observed in the German
overseeing the food industry in question
outbreak, VTEC strains produce a powerful
should be in a position to provide evidence
toxin and can cause severe illness, with HUS
of the proper application of Regulation (EC)
having been observed to cause fatality or
no 882/2004 on official controls to verify
permanent kidney damage in up to 30% of
compliance with feed and food law, animal
those contaminated in some outbreaks.
health and animal welfare
With such an unyielding
rules.
regime of liability – where an
For a food producer’s
absence of fault will not free
“Food producers
quality management
a food producer from blame
should be in a position systems to be truly
– what measures can then be
effective, they should have
taken with a view to limiting
to demonstrate due
the capacity to identify
one’s exposure?
diligence in the
and trace the distribution
Section 2 of the LDPA
context of hygiene
route of every single
provides that a producer to
unit of produce that has
which liability may attach
practices”
been identified as unsafe,
can be any of:
virtually instantaneously. If
• The manufacturer or
a producer were to detect a risk sufficiently
producer of the finished product, or
early on, and they had robust procedures in
• The manufacturer or producer of any raw
place, it is conceivable that they could stop
material of the product, or
the rot by issuing a wholesale-level recall,
• Any person who carried out initial
rather than a retail-level or user-level one,
processing on the product, or
thereby minimising the reputational damage
• Any person who, by putting his name or
done to the product. How achievable this
mark on the product, has held himself out
is in reality in the case of some methods
to be the producer of the product, or
of food production is, of course, highly
• Any person who has imported the product
questionable.
from outside of the EU, or
• Where the producer cannot be identified,
Criminal sanctions
the supplier of the product.
As for the potential criminal sanctions, there
is a raft of regulations under which the FSAI
Section 8 goes on to provide that, where
can seek to prosecute producers who supply
two or more persons are liable for the
contaminated foodstuffs. The European
same damage, they will be treated as being
Communities (General Food Law) Regulations
liable jointly and severally as concurrent
2007 and 2010 are the most significant from
wrongdoers within the meaning of part III of
the Civil Liability Act 1961. Therefore, if, for
example, a producer is relying on ingredients
from a variety of sources to prepare their
products, they should ensure that they
have secured legally solid warranties and
Cases:
indemnities (buttressed by appropriate
• Donoghue v Stevenson [1932] AC
policies of insurance) from the suppliers of
562
these ingredients, so that they do not find
themselves becoming an unwitting mark
Legislation:
in circumstances where they were a mere
• Council Directive 85/374/EEC (OJ L
conduit for the spread of infection, rather
210, 7.8.1985, p29)
than the actual source of it.
• Liability for Defective Products Act
As long as the producer is adequately
1991 (1991, No 28)
insured, they may well be in a position to
• Council Directive 99/34/EC (OJ L 141,
withstand the barrage of litigation that will
4.6.1999, p20)
inevitably ensue if their produce is shown
• European Communities (Liability for
to be responsible for a bout of foodborne
Defective Products) Regulations 2000
illness. But if they are perceived to have been
(SI no 401 of 2000)
in any way lax or cavalier in their attitude
• Regulation (EC) No 882/2004 (OJ L
towards the health and safety of their
191, 28.5.2004, p1)
consumers, the reputational damage and
destruction of the brand name will almost
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the perspective of the potential penalties
that may be imposed. Regulation 5 provides
that a food business operator is guilty of
an offence if they place unsafe food on the
market. Regulation 9 further provides that a
food business operator is guilty of an offence
if they fail to initiate procedures to withdraw
a food where they have reason to believe that
it is not in compliance with all relevant foodsafety requirements. Regulation 25 stipulates
that a person who is guilty of an offence
under the said regulations is liable:
a) On summary conviction, to a fine not
exceeding €5,000, or imprisonment for a
term not exceeding three months, or both,
or,
b) On conviction on indictment, to a fine not
exceeding €500,000, or imprisonment for
a term not exceeding three years, or both.
The 2010 regulations go on to provide
that, where a person is convicted of such
an offence, the trial court shall, unless it is
satisfied that there are special and substantial
reasons for not so doing, order the convicted
party to pay to the FSAI the costs and
expenses in relation to the investigation,
detection and prosecution of the offence.
The German STEC 104 outbreak has
shown us that the possibility of a small,
well-run and well-managed food-producing
unit single-handedly triggering a deadly
pan-European public health incident
is not confined to the imaginations of
Hollywood scriptwriters. While the risk
of being implicated in an outbreak of this
scale may be relatively remote, the potential
consequences are so stark that they behove
the prudent food producer to ensure that
all relevant preventative mechanisms and
contingency plans have been properly
considered and implemented. G

Look it up
• European Communities (General Food Law)
Regulations 2007 (SI no 747 of 2007)
• European Communities (General Food Law)
(Amendment) Regulations 2010 (SI no 498
of 2010)
Literature:
• Surveillance of Dairy Production Holdings
Supplying Raw Milk to Farmhouse Cheese
Makers for Verocytotoxin Producing E coli
O157 and Other VTEC (FSAI, November
2005)
• Recommendations for a Practical Control
Programme for Campylobacter in the
Poultry Production and Slaughter Chain
(FSAI, July 2011)

27

